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5 Ordinary Business

5.1 T230342 PA - Use of the land for Rural Industry
(hemp-based mud brick manufacturing) at 565 Murray
Road, Vervale 3814

Responsible GM: Lili Rosic
Author: Dean Haeusler

Recommendation

That Council resolve to issue a Notice of Decision to Grant a Permit for Planning Permit
Application T230342 for use of the land for Rural Industry (hemp based mud brick
manufacturing) subject to the following conditions:

Prior to the use commencing

1. Prior to the commencement of the use, amended plans to the satisfaction of the
Responsible Authority must be submitted to and approved by the Responsible
Authority. When approved the plans will be endorsed to form part of the Planning
Permit. The plans must be consistent with the plans assessed by Council but modified
to show:

a. Fourteen (14) car parking spaces designed in accordance with Clause 52.06-9
(Design Standards).

b. Plans to satisfy condition 2.

2. Prior to the commencement of the use, an Environmental Management Plan to the
satisfaction of the Responsible Authority must be submitted to and approved by the
Responsible Authority. The plan must detail:

a. Management measures of airborne and/or wastewater emissions generated
as a result of the hemp processing and product manufacture.

b. Biosecurity measures to be implemented during the operation, including how
these will be enforced and how any breaches managed and reported.

When approved, the plans will be endorsed and will then form part of the permit.

3. Before the use commences, all proposed areas set aside on the approved plan/s for
access, circulation and car parking must be constructed to the satisfaction of the
Responsible Authority. Once constructed, these areas must be maintained to the
satisfaction of the Responsible Authority.

General

4. The use as shown on the endorsed plans must not be altered without the written
consent of the Responsible Authority.

Rural Industry

5. Prior to the commencement of the use, the hemp crop as shown on the endorsed
plans must reach harvesting maturity and must be inspected by the Responsible
Authority. Photographic evidence must be submitted to meet this condition.

6. The use may only operate in conjunction with the cultivation of hemp on the land as
shown on the endorsed plans.
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7. The use must utilise hemp grown on the subject site as a primary source of earthen
filler for the mud bricks to the satisfaction of the Responsible Authority.

8. All buildings associated with the use must not exceed a combined gross floor area of
500 square metres.

9. The Rural Industry approved under this permit may only operate between the following
hours:

e Monday to Friday: 7:00am - 8:00pm; and
e Saturday: 7.00am - 1:00pm.

10. Any deliveries to and from the subject site must occur within the approved operating
hours.

11. No more than ten (10) employees associated with the use are permitted on-site at any
one time.

12. Unless with the written consent of the Responsible Authority, retail sales are not
permitted from the subject land.

13. The use and development must not detrimentally affect the amenity of the area,
through the:

a. Transport of materials, goods or commodities to or from the land;
b. Appearance of any building, works or materials;

c. Emission of noise, artificial light, vibration, smell, fumes, smoke, vapour,
steam, soot, ash, dust, waste water, waste products, grit or oil;

d. Presence of vermin.
Or in any other way, to the satisfaction of the Responsible Authority.

14. Any waste material generated from the activity must be removed from the subject land
in accordance with the endorsed Environment Management Plan. All vehicles removing
waste must have fully secured and contained loads so that no wastes are spilled or
dust or odour is created to the satisfaction of the Responsible Authority.

Amenity

15. All external plant and equipment must be acoustically treated or placed in soundproof
housing to reduce noise to a level at all times satisfactory to the Responsible Authority.

16. External lighting must be designed, baffled and located to the satisfaction of the
Responsible Authority to prevent any adverse effect on adjoining land.

17. Noise levels associated with the use must at all times comply with the Environment
Protection Regulations under the Environment Protection Act 2017.

Expiry:
18. This permit for the use of land expires if—
a. the use does not start within two (2) years after the issue of the permit; or
b. the use is discontinued for a period of two (2) years.

In accordance with Section 69 of the Planning and Environment Act 1987, an application
may be submitted to the Responsible Authority for an extension of the periods referred to
in this condition.

AND
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Cardinia

That Council authorise the Manager Planning and Design to instruct Council’s Statutory
Planners and/or Council’s Solicitors on any future application for review at the Victorian Civil

and Administrative Tribunal.

Attachments

arwNRE

Application Details

T230342 PA - Site and floor plan [5.1.1 - 2 pages]

T230342 PA - Legal advice obtained by applicant [5.1.2 - 8 pages]

T230342 PA - Applicant proposal and town planning response [5.1.3 - 13 pages]
CONFIDENTIAL REDACTED - T230342 PA - Objections [5.1.4 - 7 pages]

T230342 PA - Officer Report [5.1.5 - 18 pages]

APPLICATION NO.:

T230342

APPLICANT: Mr Andrew Little

LAND: CA 17 SEC N Parish of Koo-Wee-Rup East, 565 Murray
) Road, Vervale VIC 3814

PROPOSAL: Use of the land for Rural Industry (hemp-based mud

brick manufacturing)

PLANNING CONTROLS:

Special Use Zone - Schedule 1
Land Subject to Inundation Overlay

NOTIFICATION & OBJECTIONS:

The application was put on public notice in accordance
with Section 52 of the Planning and Environment Act.
Notices were sent to neighbouring properties and
signage erected on-site for fourteen (14) days.

Four (4) objections were received.

KEY PLANNING
CONSIDERATIONS:

Land use characterisation
Appropriateness of land use

Viability of the horticultural pursuit
Impacts to existing rural activities and
properties

REASON FOR MEETING:

Four objections were received.

RECOMMENDATION:

Notice of Decision to Grant a Permit

Executive Summary

The purpose of this report is to consider an application to consider Planning Permit application
T230342 to use the land for Rural Industry (hemp-based mud brick manufacturing).

The application proposes to use an agricultural building approved under Planning Permit
T220398 for the purpose of Rural Industry. Industrial Hemp is intended to be grown on the

Town Planning Committee Meeting 6 May 2024
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land (an activity that does not require planning permission) that will be processed to form the
basis of the bricks to be manufactured. The bricks are formed to a mould that is air dried
before the bricks are stored for distribution and use in the building industry.

The application was received in July 2023 upon which a request was made for additional
information regarding the activity. Concerns were also raised regarding whether the proposal
met the definition of ‘mud brick’ and the ability to process an application that was inconsistent
with a condition contained in the planning permit issued for the agricultural building.

During the course of the assessment, an amendment to Planning Permit T220398 was issued
in October 2023 with a number of amendments, including a change to condition 4 that
enabled this application to be processed as submitted.

To assist is resolving concerns raised by the Statutory Planning team, legal advice on the
definition of ‘Mud Brick’ was obtained by the applicant confirming that the composition was
consistent with the ordinary definition of the terms. This advice was later peer reviewed by
lawyers appointed by Council where the real and substantial use was affirmed as ‘mud brick
manufacturing’.

On balance of the considerations set out in Schedule 1 to the Special Use Zone along with
those of the relevant State, Regional and Local policies, the proposal represents an
appropriate use of land and should be supported.

Background

Planning Permit T220398-1 is currently the subject of an appeal before the Victorian Civil and
Administrative Tribunal pursuant to Section 89(1)(a) of the Planning and Environment Act
(1987) to cancel Council’s granting of this permit with a hearing scheduled 8-10t™" July 2024.

If the appellant is successful and Planning Permit T220398-1 is cancelled, Council
acknowledges there will be implications should this recommendation for the land use be
supported and a permit granted. In this instance, the permit holder will be unable to act on
their permit and further permission will need to be sought, either via a new permit or
amendment to the permit.

Despite the proceedings before the Tribunal, Council has a responsibility to make a decision
on separate applications before it and it is therefore recommended that this application be
determined.

Relevance to Council Plan
N/A

Town Planning Committee Meeting 6 May 2024 9
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TOWN PLANNING COMMITTEE MEETING
6 MAY 2024

Kate
Lvle

ATTACHMENT 5.1.2

Barrister Room 24.01 Foley’s List

Owen Dixon Chambers West 205 William
kate.lyle@vicbar.com.au L24, 525 Lonsdale Street Melbourne, 3000
0439 733938 Melbourne, 3000 92257777

MEMORANDUM OF ADVICE

Planning Permit Application T230342 PA — Land use characterisation

Introduction

My advice is sought on the proper land use characterisation of the proposed use of the land at 565 Murray

Road, Verdale (Subject Land) for rural industry.

On 10 July 2023, Cardinia Shire Council (Council) issued a permit for building and works on the Subject

Land allowing for construction of a farm shed and earth works.

On 13 July 2023, Mr Andrew Little, on behalf of ADL Home Building and Constructions, lodged an
application for a planning permit (the planning permit application) to allow for use of the Subject
Land for rural industry. Mr Little proposes to manufacture mud bricks comprised of hemp on the Subject
Land.

The Subject Land is located within the Special Use Zone - Schedule 1 and is affected by the Land

Subject to Inundation Overlay. A permit is required to use the land for rural industry.

In response to the planning permit application, on 10 August 2023 Cardinia Shire Council (Council)
requested further information from Mr Little. In relation to the land use characterisation, Council

provided:
LAND USE DEFINITION

Council is of the opinion that the proposed product as described in the application does not

constitute mud bricks by its ordinary meaning.

Liability limited by a scheme approved under Professional Standards Legislation.
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Furthermore, Council adopts the position established by Little v Cardinia SC (2022) VCAT 477
in relation to the broader interpretation of how the proposed activity fits within the broader

definition of Rural Industry as a land use.

Council believes the most appropriate definition of the proposed activity is ‘Industry’ which is
categorised as a Section 3 use under the Special Use Zone — Schedule 1 and would be a

prohibited activity.

In order to assist Mr Little in responding to Council’s concerns, I have been asked to provide my opinion

as to whether the manufacture of hemp based bricks falls within the meaning of “mud bricks” in the

Cardinia Shire Planning Scheme (Scheme).

In forming my opinion, I have had regard to the materials in my brief including:

a.

Planning Permit T220398PA;!
The application material filed with the planning permit application;
Council’s Request for further information dated 10 August 2023,

Draft letter in response to Council’s RFI request including instructions about the materiality and

process proposed, and

Little v Cardinia SC [2022] VCAT 477.

Background

10.

Mr Little has previously sought planning permission to use the Subject Land for rural industry to

manufacture hempcrete panels. The application for a permit was considered on review by the Tribunal

in Little v Cardinia SC [2022] VCAT 477 (Little).

Among other matters, the Tribunal was required to consider whether the manufacture of hempcrete

panels was correctly characterised as Rural Industry or Industry.

The Cardinia Planning Scheme defines Rural Industry as land used to:

a.

b.

C.

handle, treat, process, or pack agricultural produce;
service or repair plant, or equipment, used in agriculture; or

manufacture mud bricks.

!'T am instructed that an application to amend this permit is currently underway. The suggested changes have no impact
on the conclusions reached in my advice.

2

Liability limited by a scheme approved under Professional Standards Legislation.

Town Planning Committee Meeting 6 May 2024 13



TOWN PLANNING COMMITTEE MEETING ATTACHMENT 5.1.2
6 MAY 2024

1.

12.

13.

14.

15.

The Tribunal focused its assessment on whether the proposed land use fell within the meaning of land
used to “handle, treat, process or pack agricultural produce”. It was not required to consider whether the

production of hempcrete panels was considered to fall within the meaning of “manufacture mud bricks”.

The current planning permit application proposes to manufacture mud bricks comprised of hemp on the
Subject Land. I am instructed that the size and materials required to manufacture prefabricated
hempcrete panels differs from the size and materials required to manufacture mud bricks. In this way,

the current application differs from the earlier proposal considered in Little.

Council will be aware that the earlier application before the Tribunal proposed hempcrete panels
constructed at 1200mmm x 900mm in various thicknesses. The production of Hempcrete Panels

involved the mixture of hemp hurd, lime binder and water.
Under the current planning permit application, I am instructed that:

a. The current Application proposes to manufacture bricks that differ from the earlier hempcrete

panels in size and material composition.

b. The blocks are proposed in two sizes: 600 x 300 x 120mm and 600 x 300 x 150mm. The blocks
are intended to be a uniform size that align with the current blocks that are imported from

overseas.

c. The production of the blocks involves the mixing of hemp hurd, water, binder and sand. A
different binder is proposed under the current application which introduces sand into the binder

to form the bricks. Lime binder is no longer proposed to be used.

d. It is proposed that a geopolymer binder will be used, which has a higher percentage of sand than

other forms of standard masonry binders.

I have been asked to consider whether the proposed manufacture of bricks comprised of hemp may fall

within the definition of “manufacture mud bricks” as contemplated by the Planning Scheme.

Summary of opinion

16.

17.

In my view, the proposed manufacture of mud bricks comprised of hemp falls within the meaning of

“mud bricks” contemplated by the Scheme.

The Scheme does not provide a definition of “mud bricks”, and so the ordinary meaning must be
considered. The dictionary definitions of “mud bricks” and “mud” are broad and allow for flexibility in

process and materiality.

3

Liability limited by a scheme approved under Professional Standards Legislation.
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18.  When compared to the manufacture of ordinary mud bricks, the manufacture of mud bricks comprised

of hemp includes:

a. hemp hurd that performs like straw as filler. This performs as the organic matter contemplated

by the definition;

b. a geopolymer binder that performs like cement. This creates the sludge texture also

contemplated by the definition, and

c. sand that performs as clay or soil. Sand is an express material included within the definition of

“mud”.

19.  Overall, the definition of “mud” is sufficiently broad to allow a decision maker to conclude that these
materials form mud, especially as their consistency is consistent with the “soft, moist, glutinous” texture

contemplated by the definition.

20.  As the materials in bricks comprised by hemp form “mud”, it follows that once shaped and air dried

they form “mud bricks”.

21.  The land use term “Rural Industry” allows for a permit to issue for the manufacture of mud bricks. In
my opinion, the ordinary of meaning of “mud bricks” is sufficiently broad that it does not prevent their
materiality being comprised of hemp and geopolymer filler. Rather, the manufacture of mud bricks
comprised by hemp shares many common material and process characteristics with ordinary mud bricks

to allow a permit to issue.
Analysis
Amendment VC103

22, On 5 September 2013, the Minister for Planning amended the Victorian Planning Provisions to, among
other matters, amend the definition of Rural Industry. The amendment included the “manufacture of

mud bricks” within the definition:

Rural industry Land used to: Abattoir Industry

a) handle, treat, process, or Sawmill
pack agricultural produce;-eF

b) service or repair plant, or
equipment, used in agricul-
ture-; or

¢) manufacture mud bricks.

23.  The amendment followed a Rural Zones Report prepared by the Reformed Zones Ministerial Advisory

Committee dated 28 February 2013. The Committee recommended that the Government implement a

4

Liability limited by a scheme approved under Professional Standards Legislation.
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24.

25.

26.

number of changes to support the implementation of the varied rural zones, including amending the

meaning of “Rural Industry” to include the “manufacture of mud bricks”.?

The Government provided a response to the Report advised that the recommended changes, including

amending the meaning of the land use term:

These are important reforms to remove planning red tape for horticultural and crop support
structures, farm gate produce sales and mud brick manufacturing, and improve the effectiveness

of rural zone reforms.’
Amendment VC 103 subsequently followed implementing the recommended changes into the Scheme.

The Government’s response to the Report and the VC103 Explanatory Report provide that the changes
to the Scheme and the reformed rural zones were intended to “provide greater flexibility, reduce
requirements for use, development and subdivisions, facilitate business and tourism uses and improve

the zone purpose statements”.*

Meaning of “mud brick”

27.

28.

29.

30.

31.

32.

The term “mud brick” is not defined within the Scheme.

Clause 73 of the Scheme provides that a term used in the Scheme has its ordinary meaning unless that

term is defined.

Further, it is commonly understood that the starting point for statutory interpretation is the ordinary and
grammatical sense of the statutory words to be interpreted, having regard to their context and legislative

purpose: Prahran Orrong Park Developments Pty Ltd v Stonnington CC [2017] VCAT 1021 at [20].
The Oxford English Dictionary defines “mud-brick” as “a brick made of (usually unfired) mud”.

The Oxford English Dictionary defines “mud” as “soft, moist, glutinous material resulting from the

mixing of water with soil, sand, dust or other earthy matter, mire, sludge”.®

The Oxford English Dictionary defines “sludge” to mean “thick, sofi, wet mud or a
similar viscous mixture of liquid and solid components, especially the product of an industrial

or refining process™.”

2 Rural Zones Report prepared by the Reformed Zones Ministerial Advisory Committee dated 28 February 2013,
Recommendation 19.

3 Reformed Zones Ministerial Advisory Committee: Government Response August 2013, page 6.

4 Amendment VC103 Explanatory Report.

5 See https://www.oed.com/dictionary/

6 Ibid.
7 Ibid.

5
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Mud brick

33.  The ordinary meaning of “mud-brick” is broad.

34. It does not prescribe a certain combination of materials or a process that must be followed to form a
“mud brick”. Consistent with the dictionary definition, bricks comprising hemp are similarly unfired.
Rather, after they are formed and pressed into shape, they are left to air dry.

35.  In order for a product to be considered “mud brick” it must be made of “mud”.

36. The definition of “mud” is equally broad. It focuses on two parts: the consistency of mud and the
materials that comprise mud.

37. It suggests a wide ranging combination of a variety of materials that may be used to form mud. The use
of the word “or” in the definition suggests that it is not intended to be an exhaustive list of materials but
rather an indication of the types of materials that may form “mud”. The definition does not require that:
a. all of those materials listed are used;

b. a specific combination is necessary, or
c. a certain percentage or volume of each type of material.

38.  Rather, the definition is wide ranging and flexible in its application.

39.  Among the materials that are listed, there is an overlap between the materials used to form “mud” and
the materials used to form bricks comprising hemp. In particular, both require the mixing of sand, water
and organic material.

40. I am instructed that where a geopolymer binder is used, both the dry weight in kilograms and the cubic

mass of the bricks, indicate a high proportion of sand. The following tables provided in my brief show

the amount of sand compared between a standard hemp masonry binder and a geopolymer binder:

Table 1 — Dry Weight in Kg of Product

Product Mud Alkaline Waste Fillers

(Sand Earth Prod. (Hurd)

or Soil) % % % %
Aust Hemp 17.54 | 39.0% 17.46 | 38.8% 0| 0.0% 10 | 22.2%
Masonry Binder
Geopolymer 28.10 | 61.1% 2.05| 45% 5.85 12.7 10 21.7
Binder % %
Geobind (NZ) 12.96 | 28.8% 12.96 | 28.8% 2.88 | 6.4% 16 | 35.6%
Binder
Ordinary Mud Brick 15.75 35% 6.75 15% 0 0% 22.5 50%

6
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41.

42.

43.

44,

Table 2 — Cubic Mass of Products

Product Mud Alkaline Waste Fillers

(Sand Earth Prod. (Hurd)

or Soil) % % % %
Aust Hemp 18.6 14% 20.4 | 16% 0 0% 91 70%
Masonry Binder
Geopolymer 32.8 25% 24| 2% 7 5% 9| 68%
Binder
Geobind (NZ) 15.2 9% 15| 9% 3 2% 145 81%
Binder
Ordinary Mud Brick 18.4 11% 8| 4% 0 0% 149 | 85%

The tables illustrate a high proportion of sand required to form the bricks when mixed with water. Given
that the use of sand is expressly contemplated as a material that forms mud, the use of sand and water

together may form “mud” within the meaning of the ordinary dictionary meaning of “mud”.

The description of “earthy matter” is not defined in the dictionary. Generally, it may be considered soil
or earth yet its generalised description implies an organic quality. Hemp hurd is a similarly organic

matter, comprising of hemp stalks processed into small solid pieces:®

The ordinary meaning of mud expressly considers “sludge” to be a component of mud. When mixed
with water and binder, the hemp hurd takes on the character of sludge due to the processed nature of the
material that includes solid components. In practicality, the hemp hurd sludge is a substitute for

straw/hay based sludge found in ordinary mud bricks. Both share an organic quality.

Finally, the definition of “mud” characterises the substance as a “soft, moist, glutinous material”. 1 am
instructed that once the hemp hurd is mixed with the water, sand and binder it similarly takes on a soft,
moist and glutinous character. The ratio of water to dry mix being added is enough to enable the mixture
to make pliable forms, a process not to dissimilar to adding water to sand at the beach to make sand
castles. In this case, with the inclusion of binder, the water triggers chemical reactions and bonds to

occur with the dry mixture that when dry creates a permanent form.

8 Photo provided as indicative of hemp hurd: https://www.hemp-squared.com.au/hemp-hurd/

7
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45.

In my opinion, the manufacture of bricks comprised of hemp falls within the meaning of mud bricks on

the following bases:
a. The mixture used to create the bricks may be considered “mud”.

b. The consistency of mud made with hemp aligns with the consistency of mud contemplated in

its ordinary meaning.

c. A number of the materials anticipated by the definition of “mud” are included within the hemp

brick mixture, including sand, water, organic matter and sludge.

d. The proportion of sand in bricks made from hemp is higher than the proportion of soil in
traditional mud bricks. Sand is an express component of mud and so if sand can be considered
to form ordinary mud bricks, its role in bricks made from hemp should not be overlooked as an

express component.

e. The definition of mud bricks does not require certain materials to be included or a certain process
be carried out to manufacture the bricks. The definition remains broad to allow some flexibility

in its interpretation.

Manufacture of mud brick

46.

47.

48.

The Tribunal’s decision in Little turned on whether the manufacture of the hempcrete went beyond the
processing of the primary produce. It ultimately determined that “unlike the initial processing of hemp
to become hurd, fibre and leaf, the process of forming the hurd into hempcrete, including storage and
drying, fits more appropriately into the Scheme definition of Industry and is therefore prohibited on the

subject site”.’

The meaning of Rural Industry allows for the manufacture of mud bricks. That is, manufacturing mud

bricks comprising hemp is permissible beyond the initial stage of processing the hemp.

In my opinion, as the proposed bricks comprising hemp fall within the meaning of “mud brick”, then
their manufacture is permissible on the Subject Land without needing to distinguish between the stages
of the production and the processes that occur on the site. A permit is required under the Special Use

Zone, but the land use is not prohibited.

Kate Lyle
Owen Dixon Chambers West

9 October 2023

° Little at [81].
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565 Murray Road Vervale

Proposed Land Use as Rural Industry
(Manufacture Hemp based
Mudbricks)

Andrew Little
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Overview
Subject site 565 Murray Road, Vervale
Proposal Land use of approved building and surrounding land for Rural Industry

(Manufacturer of Hemp based Mud Bricks)

About the site e The subject site is located on the north side of Murray Road, and
east of Dessent Road, in Vervale.
e The site is rectangular in shape with a frontage to Murray Road of
160.9m and a total site area of 8.093 hectares.
o Thessite is effectively flat.
e The subject site is currently being developed with
o Approved Planning Permit T200241 for the construction of the
dam has commenced work but was on hold pending subsequent
planning applications.

o Planning Permit T220398 was approved on 10 July 2023 for the
construction of the storage shed & access road.

e The site has some temporary buildings that will be significantly
scaled back/removed upon completion of the works on planning
permit T220398.

About the area e The areais characterised by large rural allotments.

e The majority of these allotments are the same size as the subject
site with aggregated ownership and others some had the titles
merged into single large allotments.

e The surrounding sites nearby are used for crop raising and
agriculture (cattle grazing)

e Some sites have existing dwellings and larger sheds like the site to
the west, while other have dwellings that are derelict.

Zoning Special Use Zone, Schedule 1
Overlays Land Subject to Inundation Overlay

About the Proposal & Characterisation of Use as Rural Industry

The proposal is to use the approved storage shed from T220398 and surrounding area for Rural
Industry, manufacture of hemp based mud bricks. The land use terms defined Clause 73.03 of the
VPP define rural industry as “Land used to:

a) handle, treat, process, or pack agricultural produce;

b) service or repair plant, or equipment, used in agriculture; or

¢) manufacture mud bricks.”

The Australian Government website “yourhome.gov.au” define mud bricks as follows:

“Basic mud bricks are made by mixing earth with water, placing the mixture into moulds and
drying the bricks in the open air. Moulds can be made from timber or metal — anything that
can be shaped to provide the desired size for the bricks. Straw or other fibres that are strong
in tension are often added to the bricks to help reduce cracking. Mud bricks are joined with a
mud mortar and can be used to build walls, vaults and domes.”
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In so far as it applies to this application, the component of “earth” for the bricks will be derived from
lime, magnesium and some minor other earth based materials to be imported into the site. The
earth component will make about approximately 28% of the bricks.

The majority of the brick materials, approximately 68% will be derived from fillers derived by
processing industrial hemp grown on the site into its components of Hurd and Fibre. This is achieved
through a process known as decortication that separates the stalks. The majority of the filler will
come from the Hurd by some fibre is expected to be used to add strength to the our skin of the
bricks to minimise cracking.

The components are then combined in a batching plant, similar to bricks or cement-based products
and pressed into moulds. After being pressed into the shape desired, the bricks are then stored for
drying for between 2 and 4 weeks, depending on climate and weather conditions.

While it is generally considered that mud bricks can be made by the owner—builder, but are very
labour intensive. Some companies now make commercial versions of mud brick.

The “Reformed Zones Ministerial Advisory Committee Rural Zones Report February 2013"*
recommended to:

“Amend the land use term for rural industry to include the manufacture of mud bricks to
make this activity permit required instead of prohibited. This would allow small scale
manufacture of mud bricks often used in rural areas.”*

The Minster for Planning responded on behalf of the government in August 2013 agree in
part with the report stating

“These are important reforms to remove planning red tape for horticultural and crop support
structures, farm gate produce sales and mud brick manufacturing, and improve the
effectiveness of rural zone reforms.”?

Its clear from both the panel recommendation and the minister response that a commercial
manufacturing process was in mind when adding manufacturing of mud brick to the land
use terms of the VPP.

Many VCAT decisions about whether a process is “Industry” vs “Rural Industry” focus on the
intensity of process in determining the land us, including Little v Cardinia SC [2022] VCAT
4773. This decision did not interrogate the mud brick criteria, nor the Panel Report and
Ministers response that resulted in the mud brick definition.

The level of intensity of process is not explained in neither the Ministers response or the
Panel Report recommending Mud Brick, but its commercial intent is clear as the Ministers
foreword states “it will now be easier for farmers to build and install agricultural based
developments” * and “these are significant changes that will boost productivity and growth
in regional Victoria”?.

So the question now is, is hemp based mud bricks rural industry or industry?
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To make a measured and balanced decision on this question, we should interrogate and
consider the intensity of process associated with the commercial production of the
products.

Appendix 1, “Equipment used to manufacture mud brick”, considers in detail the machinery
and equipment needed to extract, produce and manufacture mud bricks, as a rural industry
defined in the VPP, as a commercial operation on a farm. While it maybe reasonable to
contend this is not what was consider by the Minister and the Panel in the writing of the
report, these are a reasonable conclusion of the type of machine necessary to produce mud
bricks on a commercial scale.

Appendix 2, From Crop to Cladding - VCAT Decision, considers the Members Perlstein’s
interpretation of the process from Little v Cardinia SC [2022] VCAT 4773,

Appendix 3, From Crop to Cladding - Our Process, considers the actual process that is
required to product a hemp based mud brick.

When interrogating appendixes there are clear differences in terms of equipment and
process to what was considered in Member Perlstein decision. It is our view that this
information, combined with the new information present around the addition of Mud Brick
as land use of rural industry in 2013 if considered and interrogated correctly would
materially change the interpretation of proposed use to Rural Industry.

The key difference is about the continuum of process. Appendix 2 does not provide for any
time for retting or drying of the crop before processing or decortication. The decision
process of appendix 2 does define the processing of hemp as rural industry up to the point
where the crop ceases to be the primary product. It does not consider that the processed
hemp can be used as a filler in the manufacturing of mudbricks, much in the same way as
straw can be used as afiller.

Appendix 3 shows that the crop to be dried before processing or decortication begins. It
shows that once processed the crop continues through the manufacturing process until it
becomes the end product, a mud brick.

If you consider the levels of intensity of in each of the processes, appendix 1, the equipment
used to at scale produce mud bricks at commercial scale and appendix 3, the equipment
used to product hemp based mud bricks at the same scale, the intensity is substantially
reduced while the equipment use in the brick manufacturing steps remains the same.

Therefore, when considering all aspects of the process, including the intensity, and the best
fit test, it can be concluded that the processing of industrial hemp into version of mud bricks
is best defined as Rural Industry as defined in the VPP.
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Zoning

The subject site is located within a Special Use Zone — Schedule 1 (see plan above). Clause 37.01 of
the Cardinia Planning Scheme governs use and development in this zone. Schedule 1 to the zone is
titled ‘Horticultural Preservation’. This includes the following objectives:
e To preserve land of high agricultural quality for horticulture and other farming activities.
e To discourage non-agricultural and non-soil based uses establishing on soil of high
agricultural value.
e To protect the area from the encroachment of urban and rural residential type
development.
e To minimise the potential for conflict between residents and normal farming practices that
are related to the conduct of agricultural activities.
e To encourage sustainable farming activities based on whole farm and catchment planning
principles on an individual and community basis.

Msw.aow = %

Capyrgt © - e Govarnment of Vicana 0 e—— 0 0 m

Subject to the Table within Schedule 1 the use of Rural Industry is a Section 2 use and requires a
permit.

The proposal is entirely consistent with the purposes of the zone. The proposal aims to extend the
use of existing approved buildings and works, and in no way would result in the loss of land of high
agricultural quality. Below indicates land use summary:

Land Size 80931 m2

Crop Raising 65710 m2 81.2%
Tree Shelter Belt & Buffers 9452 m2 11.7%
Driveway & Shed Area 2043 m2 2.5%
Dam & Buffer 3726 m2 4.6%
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Overlays

The site is also within a Land Subject to Inundation Overlay (LSIO). Clause 44.04 governs
development in this overlay. The purposes of this overlay are as follows:

e To implement the Municipal Planning Strategy and the Planning Policy Framework.

e Toidentify land in a flood storage or flood fringe area affected by the 1 in 100 year flood or
any other area determined by the floodplain management authority.

e To ensure that development maintains the free passage and temporary storage of
floodwaters, minimises flood damage, is compatible with the flood hazard and local drainage
conditions and will not cause any significant rise in flood level or flow velocity.

e To reflect any declaration under Division 4 of Part 10 of the Water Act, 1989 where a
declaration has been made.

e To protect water quality and waterways as natural resources by managing urban stormwater,
protecting water supply catchment areas, and managing saline discharges to minimise the
risks to the environmental quality of water and groundwater.

e To ensure that development maintains or improves river and wetland health, waterway
protection and flood plain health.

Planning Application T220398 was referred to Melbourne Water and consent was granted. With this
permit being solely about a land use application there is no change or negative impact that affects
the LSIO.

State and local policies
The site that is the subject to this application is covered by the following state and local policies:

Clause 14.01-1S — Protection of Agricultural Land
Clause 21.04-2 — Agriculture
Clause 22.05 — Western Port Green Wedge Policy

Clause 14.01-1S — Protection of Agricultural Land

This Clause states the following objective:

To protect the state’s agricultural base by preserving productive farmland.

Many strategies are listed and effectively seek to limit smaller lot subdivision, the establishment of
dwellings without an agricultural purpose, and avoiding the permanent removal of agricultural land.

Clause 21.04-2 — Agriculture

This Clause emphasises the sustainability of agricultural land. It states the following strategy:

“Protect agricultural land, particularly areas of high quality soils, from the intrusion of urban uses,
inappropriate development and fragmentation which would lead to a reduction in agricultural
viability, the erosion of the right of farmers to farm land, and ultimately the loss of land from
agricultural production”
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Clause 22.05 — Western Port Green Wedge Policy

This Clause is explained best by the policy basis, which includes the following:

The Western Port Green Wedge encompasses the southern mainly rural areas of Cardinia Shire
Council and the City of Casey. It covers an area of approximately 746 square kilometres, incorporating
land within both the City of Casey and the Cardinia Shire. Approximately 615 square kilometres of this
Green Wedge land is located within Cardinia Shire.

The Western Port Green Wedge is home to important assets that have value in their own right and
have a significant role to play in making Melbourne a great city. A large proportion of Cardinia’s
Western Port Green Wedge has some of the best agricultural soil in Melbourne, providing much of
Victoria’s asparagus, celery, leeks, herbs, silver beet and beef production.

The “Vision’ for the Cardinia Western Port Green Wedge includes the following:

The Cardinia Western Port Green Wedge will be a permanent green and rural area. It will remain an
internationally significant biodiversity habitat, while also strengthening its agricultural and
horticultural role to become a truly innovative and productive farming district. Agriculture,
horticulture and soil based food production for the long-term food security of Victoria is at the heart
of this vision.

The site falls within Precinct 1 which outlines that the future directions and preferred land uses:
Support rural industry to allow farmers to value add to their produce.

Summary

The proposal clearly meets the multiple Council policies that seek the preservation of farmland for
horticultural produce.

Conclusion

The only decision that needs to be made in relation to this application relates to the characterisation
of the land use. Rural Industry is permitted as a land use with a planning permit. Councils own
Western Port Green Wedge Policy precinct encourages council to support farmers to value add to
their produce, in this case the growing of industry hemp as a crop.

When considering that an experienced state planning panel undertook a detail assessment of rural
industry and recommended to the minister for planning to include manufacture mud bricks to the
land use of rural industry in 2013, they did so with a clear understanding and a commercial intent in
mind.

With all these factors considered we recommend that council support this application and approve a
planning permit for the use of Rural Industry, manufacture hemp-based mud bricks.

Referenced Documents

! Rural-Zones-Progress-Report
2 Government-Response-Table_Rural_-Zones-15-August-2013
3 Little v Cardinia SC [2022] VCAT 477
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