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1 REMOVAL OF RESTRICTIVE COVENANT AT 110 BAYVIEW ROAD,
OFFICER

FILE REFERENCE INT1978074

RESPONSIBLE GENERAL MANAGER Tracey Parker

AUTHOR Meghan Ablett

RECOMMENDATION

That a Refusal to Grant Planning Permit T190295 be issued for the removal of a covenant
U215270U relating to development of single storey dwellings and height restrictions at 110
Bayview Road, Officer VIC 3809 on the following grounds:

e The proposal fails to meet the requirements of Section 60(2) and 60(5) of the Planning and
Environment Act 1987, as the Responsible Authority is not satisfied that the owner of any land
benefitted by the restriction will be unlikely to suffer financial loss, loss of amenity, loss arising
from the change in neighbourhood character or any other material detriment (including
perceived detriment) as a consequence of variation to the restriction.

Attachments
1 Locality Map 1 Page
2 Copy of the Restrictive Covenant 4 Pages

3 Copy of Objections - Circulated to Councillors only 1 Page

EXECUTIVE SUMMARY
APPLICATION NO.: T190295
APPLICANT: Nathan Miratana
LAND: 110 Bayview Road, Officer VIC 3809
PROPOSAL: Removal of covenant U215270U relating to development of
single storey dwellings and height restrictions
PLANNING CONTROLS: Urban Growth Zone Schedule 3
Development Contributions Overlay Schedule 4
Clause 52.02 Easements Restrictions and Reserves
Officer Precinct Structure Plan September 2011
Officer Development Contributions Plan September 2011.
NOTIFICATION & OBJECTIONS: The application has been advertised pursuant to Section 52 of
the Planning and Environment Act 1987. Council received one
objection.

KEY PLANNING CONSIDERATIONS: Is the removal of the restrictive covenant an appropriate
planning outcome
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RECOMMENDATION: Refusal
BACKGROUND
The history of the site includes:

Planning permit T180820 was issued on 18 April 2019 for subdivision of the land, the creation of
reserves and associated works (including roadworks in land subject to inundation overlay generally
in accordance with the endorsed plans).

SUBJECT SITE
The site is located on the eastern side of Bayview Road.
There is a pipeline easement through the centre of the site.

The site currently contains a dwelling and a line of trees running along the north boundary and
running north to south in the centre of the site.

The topography of the land is gently sloping north to south.

The main characteristics of the surrounding area are:

NORTH: Undeveloped residential land and Brown Road

EAST: Undeveloped residential land and Tivendale Road

SOUTH: Undeveloped and developing residential land and Princes Hwy

WEST: Bayview Road, developing residential land forming part of Winning Post and Timbertop
Estate

PROPOSAL

The proposal seeks to remove restrictive covenant U215270U registsted on the title of the subject
site.

The covenant states:
“Transferees shall not:-

Build, construct or erect or cause to be built, constructed or erected or to remain on the land
hereby transferred, or any part thereof, any dwelling or house unless such dwelling or house is of a
single storey or level with the floor of the said dwelling or hosue not higher than 1.5 metres above
the natural surface of the land when measured over the entire floor area,

AND this covenant shall appear on the Certificate of Title to issue for the said land and run with the
land.”

PLANNING SCHEME PROVISIONS

Planning Policy Framework (PPF)
The relevant clauses of the PPF are:

e Clause 11.02 Managing Growth
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o Clause 11.02-2S Structure Planning
o Clause 11.02-3S Sequencing of development
e C(Clause 11.03 Planning for Places
o Clause 11.03-2S Growth Areas
e (Clause 13.07 Amenity
o Clause 13.07-1S Land Use compatibility
e (Clause 14.02 Water
o Clause 14.02-1S Catchment planning and management
e Clause 15.01 Built Environment
o Clause 15.01-1S Urban Design
— Clause 15.01-1R Urban Design Metropolitan Melbourne
o Clause 15.01-2S Building Design
o Clause 15.01-3S Subdivision Design
o Clause 15.01-5S Neighbourhood Character
e C(Clause 16 Housing
o Clause 16.01-1S Integrated housing
o Clause 16.01-2S Location of residential development
o Clause 16.01-3S Housing Diversity
o Clause 1601-4S Housing affordability
Clause 18.02 Movement Networks.
Clause 19.03 Development infrastructure.

Local Planning Policy Framework (LPPF)

The relevant clauses of the LPPF are:

e C(Clause 21.03 Settlement and Housing
o Clause 21.03-1 Housing
o Clause 21.03-2 Urban growth area
e C(Clause 21.05 Infrastructure provision
o Clause 21.05-3 Local roads
e Clause 21.06 Particular Uses and Development
o Clause 21.06-1 Design and built form

Relevant Particular/ General Provisions and relevant incorporated or reference documents

The relevant provisions/ documents are:

Clause 52.02 Easements Restrictions and Reserves
Officer Precinct Structure Plan September 2011

Officer Native Vegetation Precinct Plan September 2011
Officer Development Contributions Plan

e o o o

Zone

The land is subject to the Urban Growth Zone Schedule 3. The applied zone is General Residential
(Clause 32.08).

Overlays

The land is subject to the Development Contributions Plan Overlay Schedule 4 (DCPO4).
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PLANNING PERMIT TRIGGERS

The proposal for removal of covenant U215270U requires a planning permit under the following
clauses of the Cardinia Planning Scheme:

e Pursuant to Clause 52.02 Easements, restrictions and reserves a permit is required to
create and remove a restriction.

PUBLIC NOTIFICATION

Section 52 of the Planning and Environment Act 1987 requires that the Responsible Authority must
give notice of an application in the prescribed form to:
e Owners and occupiers of land benefited by a registered restriction covenant if the
application is to remove or vary the covenant;
e Any other persons, if the responsible authority considers the grant of the permit may cause
material detriment to them.

The application has been advertised pursuant to Section 52 of the Planning and Environment Act
1987, by:

e Sending notices to the beneficiaries of covenant U215270U
e Placing signs on site frontage

e Placing a notice in the Pakenham Gazette newspaper

Council has received one objection to date. The key issue that was raised in the objections are:

e Approval will be contrary to the restrictive covenant under which the lot was purchased.

REFERRALS

The application was not required to be referred.

DISCUSSION

Section 60(2) and 60(5) of the Planning and Environment Act 1987 states that Council must not
issue a permit where it has not been satisfied that the owner of any land benefitted by the
restriction will be unlikely to suffer financial loss, loss of amenity, loss arising from the change in
neighbourhood character or any other material detriment (including perceived detriment) as a
consequence of the variation to the restriction.

The relevant section of the Planning and Environment Act 1987 is provided below.

The responsible authority must not grant a permit which allows the removal or variation of a
restriction referred to in subsection (4) unless it is satisfied that—
(@) The owner of any land benefited by the restriction (other than an owner who,
before or after the making of the application for the permit but not more than three
months before its making, has consented in writing to the grant of the permit) will
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be unlikely to suffer any detriment of any kind (including any perceived detriment)
as a consequence of the removal or variation of the restriction; and

(b) if that owner has objected to the grant of the permit, the objection is vexatious or
not made in good faith.

GENERAL COUNCIL MEETING - 21 OCTOBER 2019

The objector has expressed concerns that they purchased their respective lot with the expectation
the single story and height restriction covenant will remain on the affected lots and that the
purchaser of the subject site was aware of the restrictive covenant when they purchased the
subject site. As the objection has been received from a legal beneficiary of the covenant and relates
to perceived material detriment that will arise from the removal of the covenant, the effect of
Section 60(5) of the Planning and Environment Act 1987 is that a permit must not be granted and
the application must be refused.

Therefore the Officer's Recommendation is to refuse the application as required by Section 60(2)
and 60(5) of the Planning and Environment Act 1987, in accordance with its statutory obligation.
CONCLUSION

It is concluded that the application to remove covenant U215270UC does not satisfy the
requirement of the owner of any land benefitted by the restriction will be unlikely to suffer financial

loss, loss of amenity, loss arising from the change in neighbourhood character or any other material
detriment (including perceived detriment) as a consequence of the variation to the restriction.
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Attachment 2 Copy of the Restrictive Covenant

Delvered by LANDATA®, Land Use Victoria timestamp 03M2/2018 1611 Page 10of 2

© State of Victoria. This publication is copyright. No part may be reproduced by any process except in accordance with the provisions of the Copyright Act
and for the purpeses of Section 32 of the Sale of Land Act 1962 or pursuant to a written agreement. The Information Is anly valld at the time and in the form

cbtained from the LANDATA® System. The State of Victorla accepts no for any

information.

VICTORIAN LAND TITLES OFFICE

Cul;!lmmng a

Transfer of Land Covenant andior E
Section 45 Transfer of Land Act 1958

Lodged at the Land Titles Office by:

Name:

Phone: c%
Ref: C Code L?.;D.S._«

The Transferor at the direction of the directing party (if any) ua.nsfers to the tran:

—_specified in-the.land described for-the consideration expmssed
- together with any 1 by this fe

of rep of the

U215270U

140696 091146 162 |

- ject to the encumt affr:chng the land including any
before the lodging of this transfer; and

- subject to any easement reserved by this transfer or restrictive covenant contained or covenant created

lodged for registration

ﬁ_u suant to statute and included in this transfer,
d (Tirte) Lot 2 on Plan of Subdivision Wo. 433 and bei

.the land contained in X

Certificate of Title Volume —6848- Folio . )
==z i % D ER
Estate and Interest (e.g. "ail my estate in fee simple”) 283k 1996

All our estate in fee simple

Consideration
$162,500.00

,.O“t\tﬂ‘oiﬂ",ﬂ
goigPTe [

Transferor (Full name} N
_NOEL AUDREY RIDGWAY and PETER ANTHONY lem‘r L

‘Transferee (Full name and address for future nctices including posicode)
PETER

ALAN WOOKEY and SUSAN MARGARET CAMPTON both of 115 Windella Crescent

Glen Waverley, 3150, as joint tenants

Directing Party (Full name)

Creation and/or Reservation of E and/or Covenar

(See over )_

ir

e e

Land Titles Office Use Only

T2
b

A\
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Delivered by LANDATAD. Land Use Victoria timestamp 03/12/2018 16:11 Page 2 of 2

i e

Please register this dealing and upon completion issue the documents as follows :-

¥ )

To the Lodging Part;

T ..A
Firm's Name. Nativhal Australia Bank Limited
NJ\B ZUJQ
Customercode . )
Cremmn and..r'or Reservauurl of Easement s.ndfor Covmant (continuation if necessary)
PR gND-THE TRANSFEREES for thehselves, theiF Weirsy eiscutors;— =~

administrators and transferees and the registered proprietors
for. the time being of the land hereby transferred COVENANT

v e R G MR A B et

Tdansferees shall not :-

ﬂm
a6 build, construct or erect or cause to be buile,
,35}\!\- constructed or erected or to remain on the land hereby
', M transferred, or any part thereof, any dwelling or
% @mf"‘ﬂ) house unless such dwelling or house is of a single .
o storey or level with the floor of the said dwelling
. or house not higher than 1.5 metres above the natural
Tro. surface of the land vhen messured over the entire, _
Bt i St BURY G A P TR . o i

AND this Covenant shall appear on the Certificate of Title
to issue for the said land and run with the land.

Dated:d} / 3 /199t
Execution and Attestation

SIGNED by the Transferors
in the presence of :

S -

Witness +semiceresreind

See Annexure Sheet marked...........

LT Avaichs frgm  Hasyion Partrioge & Co. Ply. Lio  {03) 428 1541
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Delivared by LAKDATA®. Land Lisa Victoria timostmp D804/2019 2003 Pags 1 012

© State of Victoria. This publication is copyright. Mo part may be reproduced by any process except in accordance with the provisions of the Copyright Act and for the
purposes of Section 32 of the Sale of Land Act 1962 or pursuant to a writlen agreemant. The information is anly valid al the time and in the form oblained from the
LANDATA® System. The Stale of Vicioria accepts no ity for any release, or duction of the
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