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Fencing Policy

Existing Policy

3.2.11  FENCING OF NEW RESERVES

That where Council reserves are proposed to be created on new plans of subdivision in areas not covered by an infrastructure levy, a condition of the planning permit include the requirement that the reserve be fenced to the satisfaction of the Shire Engineer prior to the release of subdivision requirements.
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Fencing Policy

New Policy

3.2.11  FENCING OF NEW RESERVES

That where Council reserves are proposed to be created on new plans of subdivision in areas not covered by an infrastructure levy, a condition of the planning permit include the requirement that the reserve be fenced to the satisfaction of the Shire Engineer prior to the release of subdivision requirements.


HALF COST FENCING PRIVATE PROPERTY 

AND COUNCIL MAINTAINED LAND

Councils Responsibility

1.1 On request from the relevant private owners abutting a reserve and / or property owned or controlled by the Council, the Council will only offer to pay half cost of fencing if the building is as listed below.

1.2 The new fence to be constructed will need to be of Council’s standard specifications and to the satisfaction of the Manager Technical Services.


Categories of properties:

· Council residences

· Council Depots

· Council MCHC”s & Pre-Schools

· Senior Citizen Clubs

· Recreation Reserves

· Municipal Reserves with Play grounds

· Municipal Car parks

· Community Centres

· Farming land properties - Leased out

· Where Council reserves are proposed to be created on a new plan of subdivision, ( Only in Pakenham ) and only where a Development levy has been payed by the Developer

If the relevant reserve and / or property has no Council Building or occupied by Council in any way Council will not contribute to the half cost of fencing.

1.3 Properties not covered by half cost fencing are as follows:

· Tree Reserve or Plantation abutting a road

· Road or “ Right Of  Way “

· Laneways / walkways ( access between 2 streets or courts ) 


Unless as per 3.2.11

· Council Reserves ( Without playgrounds )

· Drainage Reserves

· Public Open spaces

· Damage due to neighbour neglect

1.4 Applications to use steel post, steel colour bond fencing, chain wire mesh 
fencing or brick and block work fencing, be considered against the following 
criteria:

· Mark the boundary between the reserve and private land

· Provide security to the private landowner and the reserve users

· Allow both the private owner and the reserve users to use the respective lands without interference to each other

· Provide privacy and security by screening the reserve from private land

· Provide a structurally safe, sound and durable structure

· Provide a partial noise barrier

· Present a constant appearance

· Be cost effective in meeting the criteria

· Not be easy to scale or climb over


FENCE HEIGHTS

1.5
In all cases, Council will only pay a half cost contribution based on of a 

`
1.65 metre high timber paling fence, if a higher fence, hand gates or
larger access gates are requested and approved by the Manager Technical 
services, the adjoining owner will be required to meet all extra costs. 

1.6
Application for hand gates not exceeding one metre in width, and the full 
height of the fence appropriately erected and fitted with a locking device be 
considered in conjunction with the fencing application.

1.7
Provided the height of the fence is at least 1.65 metres high and constructed 
to specifications prepared by the Manager Technical services. If colour bond 
sheeting is chosen only green or brown Colours be used.
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REFERRENCE 1

Fencing Act 1968 Part V - General Provisions No 6249 - 31

Act not to apply to unalienated Crown Land.

This Act except as in sections 12 & 23 otherwise provided shall not apply to any unalienated Crown lands, nor shall the Crown the Governor the Minister for Conservation, Forests and Lands nor any public officer appointed by the Governor or by the Governor in Council for the administration management or control of the Crown Lands or public works or who by virtue of his office however styled has any such management or control be liable under this act to make any contribution towards the construction or repairing of any dividing fence between the land of any occupier and any Crown Land.

Public Information - Dial a Law - Law Institute Of Victoria

Journal Article

Cappell, S , “ Neighbourhood disputes: Fences “ ( 1991 ) 65 LI.J. 1167

Under the Fences Act 1968, all adjoining occupiers of land are responsible for the cost of construction and maintenance of fences.

Usually, neighbours are legally obliged to share the cost of repair or construction equally, exceptions to this rule is Government owned or controlled land. 

If you live next door to land owned or controlled by Government, for example a Council lane, you will be totally responsible for the cost of maintenance and construction of a fence. The Government is not obliged to pay half. 
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REFERRENCES

."IN CAMERA'

COUNCIL
26TH JUNE. 1989.

ADMINISTRATION & FINANCE


FENCING OF COUNCIL RESERVES (26/01/2) (AD)


Back ground

In May 1985, the Council received an opinion from Messrs. Maddock, Lonie & Chisholm to the effect that it was not liable for the fencing of playgrounds and reserves which were not in occupation or use. Subsequent to that advice officers have refused to contribute to joint fencing.


Simons Builders Pty. Ltd. served a summons upon Council in respect of the


boundary fencing of lot 182 Cameron Way and lots 201 and 202 Barrington Drive,


Pakenham. The allotments adjoin the "Ryan Road" Reserve which is undeveloped


and leased for grazing purposes. The matter came up for hearing in the Pakenham


Magistrates Court on the 21st of June, 1989 when submissions from both parties


were made and the decision reserved to enable more formal documentation (i.e.


written submissions) to be presented.


Whilst the amount involved was not considerable, it was necessary for the Council to clearly establish its 
position


in the matter and Council was engaged to present our case. Simons Builders was


seeking a contribution of approximately $1,500, however, should a precedent be


established in this case which makes the Council liable, we.can expect huge


outlays in the future on new subdivisions and existing reserves.

The Council's case is centred around two principal arguments ‑

1.  The Council, i.e. the public at large is not in occupation of the land. Section 4(1) of the Fences Act provides for the occupant of adjoining lands to contribute to the construction of a dividing fence. In a parallel case (the District Council of Noarlunga Vs Coventry ‑ South Australia) the Court found that the local authority was not liable to contribute as the Fences Act actually binds owners who have a beneficial use of the land. In this case the ultimate usage is by the community not the Council per se.

2.  The current post and wire fence is deemed to be sufficient for the Council's purposes. The Fences Act specifically provides for the fencing of agricultural land which adjoins residential property and notes that where a fence is required for the purpose of agricultural use then the occupier of the residential land shall be liable to construct the whole of the new dividing fences.

Officers believe the Council is on strong ground, however should the decision go against the Council it is intended to seek the support of the Municipal Association of Victoria and to lodge an appeal with the Supreme Court. ‑ The latter course will be an expensive exercise and in view of the commonality of the issue amongst other Councils it would be appropriate to seek a joint approach through the MAV. The Council will be kept informed.

OFFICERS RECOMMENDATION:

THAT THE REPORT BE NOTED.

MADDOCK LONIE & CHISHOLM

SOLICITORS & NOTARY

YOUR REF:
26/01/2:RC:PP
15th Level, 440 Collins Street,



Melbourne, Victoria, 3000

OUR REF:
RJ:BT
174/41441

Telephone: (03) 602 5677






International: +613 602 5677






Facsimile: (03) 670 0062






LINK ID: MADDOCK.LONIE






Ausdoe DX 259


22nd August, 1989.


Attention:
Mr R Canobie


Shire Secretary

Shire of Pakenham

P 0 BOX 7

PAKENHAM VIC 3810

Dear Sir,

Re:
Shire of Pakenham ats. Simons Builders Pty. Ltd.

We refer to our Mr. Jackson's telephone conversation with yourself of 21st August, 1989 and to our previous correspondence in this matter and confirm that Mr. Winton‑Smith has now delivered Judgement.

We enclose herewith a copy of the Judgement for your information. You will note that the Shire has been successful in its defence of the claim by Simons Builders Pty. Ltd., and consequently Mr. Winton‑Smith has dismissed both summonses, ordering that the Shire's costs are to be paid by the complainant. We will, in

accordance with your instructions, enter negotiations with the solicitors for the complainant as to the appropriate party‑party cost to be paid by them.

Should the complainant exercise any right of appeal, we shall of course let you know.

Yours faithfully,

MADDOCK LONIE & CHISHOLM

THE MAGISTRATES'.COURT

At‑PAKENHAM






21/6/89


BETWEEN:



SIMONS BUILDERS PTY.LTD.

X
Solicitors ‑ J.d. Feldman



P.O. Box 210




Doveton 3177



(Barrister Mr. McDonald)
and

SHIRE OF PAKENHAM
Solicitors ‑
Maddock Lonie & Chisholm 440 Collins Street, Melbourne. 3000

(Barrister Mr. Jones)
JUDGEMENT

These are proceedings seeking an order pursuant to Section 7 of the Fences Act 1968 in respect of adjoining lands at lot 182 Cameron Way, Pakenham, and the side of Lot 182 Cameron Way, Pakenham, and adjoining lands at Lot 201 arid 202 Barrington Drive, Pakenham, and the rear‑of Lot 201 and 202 Barrington Drive, Pakenham. 1 refer to plan produced and Notices to Fence served on the Defendant.

1 do not propose to restate the facts in detail, they are stated in both written submissions. It must however, be borne in mind that the Defendant's land abutting the Complainant's land is zoned Public Open Space ‑ Recreation land, pursuant to the Pakenham Planning Scheme.

The Defendant has submitted that the case of District Council of Noarlunga ‑vCoventry (1966) 18 L.G.R.A.7. is applicable to this present situation. This case is not of course binding, but could be persuasive. In examining this case, I do note the Fences Act 1926 (S.A.) to be similar in many respects to the Fences Act (1968) (Vic).

I note that this quoted case held that the Fences Act applies to and binds only those land owners who have a 

"beneficial use" of the land.

In the words of Walters J. on page 12:
It seems to me that it would be wrong to apply the provisions of the Fences Act. indiscriminately in circumstances quite divorced from those to which the statute was intended to apply. In my view the statute is designed to provide the beneficial occupation of land; it is intended for tile benefit or persons housing, or entitled to have the actual physical use and enjoyment of it."

His Honour then referred to Section 21 of Fences Act 1926 (S.A), which I would hold to be equivalent to Section 10 of Fences Act 1968 (Vic). He referred to land held not for the Councils own benefit but for the "use and enjoyment of the inhabitants in the area".

His Honour further stated (page 13 of report)

"By virtue of Section 14 of the Town Planning Act the reserves. are set aside and appropriated to a particular purpose, and the Council is under a duty to keep them for that purpose. Thus the Council has no right to beneficial occupation.

It would be a singular piece of irony if a Council apart from being burdened with the .maintenance of reserves for the public benefit were, by reason of that very altruism, to be required to contribute to the cost or a fence for a continuous occupier who is no doubt, already deriving considerable benefit from the, reserve in any case".

His Honour further held that the Council was not an "occupier" within the definition of Section 4 of the Fences Act (S.A) stating


.........
the occupancy which the statute contemplates is an occupation in fact,

or the right to such occupation, in the sense that there is a subsisting or

prospective active use or physical enjoyment of the land. There is no suggestion

that the Council has any  right to take the physical possession of the land or to

exclude members of the public front the benefit use or enjoyment of it.

I do not think a local governing body can be said to be an "occupier" of land merely because

it becomes the registered proprietor, "as custodian or trustee for the public", in order to give effect to the provisions of a Statute enacted to control town planning and to provide the proper and beneficial subdivision of land"

The Complainants submission is that this present situation is not in respect of public open space held for the use of the public, as the defendant has entered into a lease of the subject land which has the effect of excluding members of the public from the subject land. The Council is using the land as a " money making asset rather than the quasi charitable use of land for the common good " ‑ in effect the Defendant has taken the " benefit " of a dividing fence. 

Accordingly, it is argued that Coventry's case can be distinguished.

It is common ground that the Defendants land is zoned public open space. In the words of the Defence submission it is recreation land "obtained by agreement which proceeded subdivision and thereafter the land was zoned public open space".

I quote the whole of paragraph 2 of page 10 of the Defendants written submission.

I do not accept that the Council has obtained the physical possession of the reserve for its own use. It has received this land for a specified purpose‑ public open space ‑ to give a benefit to the inhabitants of the area generally.

In respect of the land currently leased to Ronald Cocks, I note the Defendant's assertion that this land "will be used for passive recreational purposes when the abutting residential land is more fully developed."

I have not been persuaded that the Council has taken the benefit of the dividing fence. I believe that the area has been fenced for the purpose of open space, where it is for the benefit of those inhabitants in the area.

It is clear that the Council is prepared to contribute to half the cost of fencing abutting land to be used for playgrounds (Exhibit "A"). However, if the present situation, where the Council has no right to "beneficial occupation" I believe that their refusal to contribute is not unreasonable.

I believe the facts of Coventry's case and the provisions of the Fences Act 1926 (S.A) to be so similar to the present facts and equivalent Victorian legislation that it should be followed.

I come to the same conclusions as Walters J. in Coventry's case, the Council cannot be held liable to contribute to half the cost of a fence under the Fences Act. I also do not find the Council to be an "occupier" of the land "entitled as owners to occupy" the land within the meaning of that phrase in the Fences Act 196E (Vic).
Having made those findings it is unnecessary for me to consider Section 4(1)(a)(ii) of the Fences Act, and the final submission of the Defendant. I will, however, say that if required to make a finding l would have found some merit in this written submission of pages 12 and 13.

Having viewed the existing fence and the area, I. believe this fence to be adequate but if the Complainant wishes to build a timber paling dividing fence, I see no reason why it should be prevented from so doing, it will, however, be liable for the whole of the cost.

These two summonses will be dismissed, with the Defendant's costs to be paid by the complainant .

If the parties cannot agree as to what constitutes reasonable costs, I will determine this question at Dandenong Court Chambers at a date to be fixed by the court co-ordinator.

L.  Winton-Smith

MAGISTRATE-h
REFEREENCE  2

Municipal Association Of Victoria

Rob Spence

Chief Executive Officer

Extract taken from “ Parliamentary Inquiry into Victorian Fences Act 1968

Agenda Item 6:
Identification of other areas of concern about the Fences Act

As it stands the Act provides little guidance as to the position of a body such as a Council in relation to lands which it owns, of which it has the care and management or which are by one means or another vested in it.

The Act spells out an inclusive definition of "occupier' and then addresses the relationship between 

“ occupiers “ in respect of the fences which separate their properties.

The only specific exclusion in the Act is contained in section 31 relating to unalienated Crown land 

Many Councils are Committees of Management of Crown Land reserves (Reserved Crown land) which are available for recreation purposes in their municipal district. We believe the Act already excludes Councils from liability to share in the cost of dividing fences in respect of such land because it is unaliented Crown land but there would appear to he advantage in making this clearer. (The absence of such liability would not of course interfere with the construction by Council (Committee of Management) of such fences as might be considered desirable for security or prudential purposes having regard to the purposes for which the land was used (but that is a Matter which does not appear to require any specific legislative reference).

Section 13 addresses the circumstances of an occupier constructing a live fence on a common boundary with a road but "roads" are otherwise unmentioned. We believe that regardless of the fact that some (many) roads are owned by (vested in) a Council while others are Crown land (and the Council has the care and management of some of these) or Transport Corporation land, roads are not and cannot be "occupied" as they are required for public use for traffic and other purposes as of right (see eg. section 205 of the Local Government Act 1989). The concept of roads (eg. definition in Local Government Act 1989) includes the land between the property lines on either side regardless of whether the "road" is a road, street, lane, cul de sac, right of way etc, and while it appears to be accepted that no liability rests on the owner or person having the care and management of the road to contribute to fencing, the present uncertainty would be removed by specifically providing to that effect.

Some areas "occupied' by Councils include service depots and municipal offices. To the extent that these properties abut other occupied premises, there would seem to be no reason why contribution to common boundary fences should not apply where they are' needed and the same provisions appear to be appropriate in relation to "occupied" Crown properties.

There are, nevertheless, many other areas of land owned or otherwise vested in Councils which are provided for community purposes and, while the Council retains care and management responsibilities, it does not enjoy any exclusive occupancy in the sense that the parks, reserves, drainage areas etc. are accessible by the public at large. Many of these properties have full use of a block in the sense that all boundaries are to roads so that the fencing issue does not arise. Many, however, are in the nature of "neighbourhood parks" where a portion of land has been set aside in a subdivisional development to provide open space to the future occupants of neighbouring premises (although without exclusion to others). Sometimes the title to the land is specifically transferred to the Council, often it remains a remnant part on the title from which the subdivision has been derived (although like the roads is vested in the Council) and the Council can obtain a title.

Some such parks are left as an open "breathing space" but that has potential to encourage rubbish dumping etc. Others are maintained by the Council with gardens, playground equipment etc, Again the council appears to gain no beneficial occupancy and the neighbourhood park is available for use as of right by all who seek to use it for the purpose for which it was created.

Some reserves are merely provided for drainage purposes and the councils accept responsibility for lawn sowing and mowing in the interest of preserving the local amenity.

In these circumstances, the Council appears to gain no benefit whatsoever from the fencing of adjacent properties which is really installed to protect the privacy and security of the occupiers (who also have the right to use the adjacent land for passive or active recreation). Given that situation, we believe the Council should not be treated as "occupiers" for purpose of the Fences Act and should be specifically excluded from liability to contribute to fencing costs.

The other situation involving Council recreation reserves relates to circumstances where Council provides on its own land a passive or active (or both passive and active) recreation area which has one or more boundaries with adjacent occupied properties. This situation also identifies a circumstances where the Council gains no benefit from the adjacent property fencing in that it arises to protect the security and privacy of those property occupants. There are of course incidents where the use to which the recreation reserve is put requires the construction of protective fencing to protect adjacent occupiers from balls of many descriptions, Councils address these circumstances in their risk management techniques but believe there should be no requirements for contribution to the occupied properties fencing and that the Act should make this clear.

The views above have necessarily been put together quickly and without opportunity to fully consult with Councils. It is proposed that a copy of the submission will be made available to Councils on the basis that a summary of any views received in response will be provided to you as soon as practicable.

